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NAO case record means the agency
record and all additional documents
and other materials related to an ap-
peal and maintained by NAO in a case
file.

NMFS means the National Marine
Fisheries Service, National Oceanic
and Atmospheric Administration, De-
partment of Commerce.

National Oceanic and Atmospheric Ad-
ministration or NOAA means the Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce.

Party means a person who files a peti-
tion for appeal with NAO and an office
that issued the IAD if that office par-
ticipates in the NAO appeal.

Regional Administrator means the ad-
ministrator of one of five regions of
NMFS: Northeast, Southeast, West
Coast, Alaska, or Pacific Islands. The
term also includes an official with
similar authority within the DOC, such
as the Director of NMFS Office of Sus-
tainable Fisheries.

Representative means an individual
properly authorized by an appellant in
writing to act for the appellant in con-
junction with an appeal pending in
NAO. The representative does not need
to be a licensed attorney.

§906.3 Requesting an appeal and agen-
cy record.

(a) Who may file. Any person who is
the named recipient of an initial ad-
ministrative determination.

(b) Petition to appeal. (1) To request
an appeal, a person shall submit a writ-
ten petition of appeal to NAO.

(2) The petition shall include a copy
of the initial administrative deter-
mination the person wishes to appeal.

(3) In the petition, the person shall
state how the initial administrative de-
termination directly and adversely af-
fects him or her, why he or she believes
the initial administrative determina-
tion is inconsistent with the law and
regulations governing the initial ad-
ministrative determination, and
whether he or she requests a hearing or
prefers that an appellate officer make
a decision based on the NAO case
record and without a hearing.

(i) Arguments not raised by the per-
son in his or her petition to appeal will
be deemed waived unless NAO permits
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amendments to the petition based on
good cause for not raising the argu-
ments in the original petition.

(ii) The petition may include addi-
tional documentation in support of the
appeal.

(4) If a person requests a hearing, the
written request must include a concise
statement raising genuine and substan-
tial issues of a material fact or law
that cannot be resolved based on the
documentary evidence.

(56) In the petition, a person shall
state whether the person has a rep-
resentative, and if so, the name, ad-
dress, and telephone number for the
representative.

(c) Address of record. In the petition,
the person shall identify the address of
record. Documents directed to the ap-
pellant will be mailed to the address of
record, unless the appellant provides
NAO and other parties with any
changes to his or her address in writ-
ing.

(1) The address of record may include
a representative’s address.

(2) NAO bears no responsibility if the
appellant or his or her representative
does not receive documents because ap-
pellant or his or her representative
changed his or her address and did not
notify NAO.

(3) NAO bears no responsibility if the
appellant or his or her representative
fails to retrieve documents upon notifi-
cation from the United States Postal
Service or commercial carrier.

(4) NAO will presume that documents
addressed to an address of record and
properly mailed or given to a commer-
cial carrier for delivery are received.

(d) Place of filing. The petition must
be transmitted via facsimile. The fac-
simile number is: 301-713-2384. If the
person filing the petition does not have
access to a fax machine, he or she may
file the petition by mail or commercial
carrier addressed to Chief, National
Appeals Office, 1315 East-West Hwy.,
Silver Spring, MD 20910.

(e) Time limitations. (1) A petition
must be filed within 45 days after the
date the initial administrative deter-
mination is issued unless a shorter or
longer filing timeframe is explicitly
specified in the regulations governing
the initial administrative determina-
tion.
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(2) A person may not request an ex-
tension of time to file a petition to ap-
peal.

(f) Agency record. (1) Within 20 days of
receipt of the copy of the petition to
appeal, the office that issued the ini-
tial administrative determination that
is the subject of the appeal shall trans-
mit the agency record to NAO.

(2) The office that issued the initial
administrative determination shall or-
ganize the documents of the agency
record in chronological order. Pages at-
tached to a primary submission shall
remain with the primary submission.

(g) Agency participation in appeal.
Within 20 days of receipt of the copy of
the petition to appeal, the office that
issued the initial administrative deter-
mination that is the subject of the ap-
peal may provide written notice to
NAO that it will be a party to the ap-
peal. An office issuing the initial ad-
ministrative determination is not re-
quired to be a party.

§906.4 General filing requirements.

(a) Date of filing. Filing refers to pro-
viding documents to NAO.

(1) Except for the agency record re-
quired under §906.3(f), all documents
filed on behalf of an appellant or re-
lated to an appeal shall be submitted
to NAO via facsimile. The facsimile
number is: 301-713-2384. If the person
filing does not have access to a fax ma-
chine, he or she may file by regular
mail or commercial carrier addressed
to Chief, National Appeals Office, 1315
East-West Hwy., Silver Spring, MD
20910.

(2) A document transmitted to NAO
is considered filed upon receipt of the
entire submission by 5 p.m. Eastern
Time at NAO.

(b) Copies. At the time of filing a sub-
mission to NAO, the filing party shall
serve a copy thereof on every other
party, unless otherwise provided for in
these rules.

(c) Retention. All submissions to NAO
become part of a NAO case record.

(d) Extension of time. When a submis-
sion is required to be filed at NAO by a
deadline, a party may request, in writ-
ing, an extension of time to file the
submission, citing the specific rea-
son(s) for the need for an extension.
NAO may grant one extension of up to
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30 days if an appellate officer deter-
mines the party has established good
cause for an extension of time, taking
into account whether the party timely
requested the extension or the extent
to which the party missed the deadline.

§906.5 Service.

(a) Service refers to providing docu-
ments to parties to an appeal.

(1) Service of documents may be
made by first class mail (postage pre-
paid), facsimile, or commercial carrier,
or by personal delivery to a party’s ad-
dress of record.

(2) Service of documents will be con-
sidered effective upon the date of post-
mark (or as otherwise shown for gov-
ernment-franked mail), facsimile
transmission, delivery to a commercial
carrier, or upon personal delivery.

(b) A party shall serve a copy of all
documents to all other parties and
shall file a copy of all documents with
NAO the same business day.

(c) NAO may serve documents by
electronic mail.

§906.6 Ex parte communications.

(a) Ex parte communication means any
oral or written communication about
the merits of a pending appeal between
one party and the NAO with respect to
which reasonable prior notice to all
parties is not given. However, ex parte
communication does not include in-
quiries regarding procedures, sched-
uling, and status.

(b) Ex parte communication is not
permissible unless all parties have been
given reasonable notice and an oppor-
tunity to participate in the commu-
nication.

(c) If NAO receives an ex parte com-
munication, NAO shall document the
communication and any responses
thereto in the NAO case record. If the
ex parte communication was in writ-
ing, NAO shall include a copy of the
communication in the NAO case
record. If the ex parte communication
was oral, NAO shall prepare a memo-
randum stating the substance of the
oral communication, and include the
memorandum in the NAO case record.
NAO will provide copies of any such
materials included in the NAO case
record under this paragraph to the par-
ties.
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